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John Dendahi, Chairnirun 

RESPQN DENTS : Udall For Us, AI1 Conmiittee and Timarthy L,. Garcia, Treasurer 
Tom Udall 
Jill Z. Cooper 
Jerome Kessler John CId 
Stuart Woods P&3mel T r a p r  
B&e Bergnan &oxge E. Coleman 
Marie Ridder Ih. E l W d  Steinkg 
Arlene Bergman, i:urt-s h y a  
Susan McGieevy lay stein 
Helen Komlhm E. Jmr; &hik 
Philip Smith John 1). Wi&l 
Suzanne Fisher Jessica a t t o  
Susan Simoins Joyce Melder-mflon 
Carl Sheppard C2Ma Z d  
Yogi Bhajari ' ~ ~ E X B  Dee Fmier 
Allan Kurtzrnan 1Daniea m 
Winiford Cidile 'Thomas Keesing 
Marsha Maion Ed& Piapnt 
William Kilgarin Jacqueline Hoefer 
Robeit Mmig Marjorie M i k r  Engell 
Philip Hertjman Brook Glaefkc 
Valerie Jean Fairchild Donald Sdazar 
Robert Martinez Marion Noel 
Stewart Udall Georgia Websta 
Rudolph Riain Don Hedey 
Lee Udall Sharon H d e y  
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Michael Roseriberg W d y  Rockefeller 
R.osemaria Elliis Clark Lynn Udall 
Neil Rolde 
New Democratic Network 
Transport Political Education League 
AFSCMEPAC 
DRIVE Political Fund 

South Bay Voter Registration PAC and Susan Burnside, Trezmrer 
I BEW-COPE 

RELEVANT STA‘rUTE(S): 2 U.S.C. 4 431(1 I )  

2 U.S.C. $, 441a(a)(l)(A) 
2 U.S.C. $1 441a(a)(2) and (a)f‘l) 
2 I1.S.C. 5 441;1(a)(6) 
2 U.S.C. 441a(f) 
2 U.S.C. Si 441b 
11 C.F.R. 5 102.5(b)(l)(i) 
11 C.F.R. 0 10:1.3(b)(3) 
11 C.F.R. 0 11O.l(b) 

2 U.S.C. Q.434b 

INTERNAL REPORTS CHECKED: Disclosure Reports 
Contributlor Indices 

FEDERAL AGENCIES CHECKED: None 

I. - G1,ZNERB;TION OUAATTER 

Tk,e RepulAican Party of New Mexiico (the “IIP”M), by and though its Chairman, John 

Dendahl, tiled a complaint and amended complaint on October 22 and Octlober 28 of 1998,, 

respectivdy, alleging that certain persons and entities violated sections of 1he Federal Election 

Campaign Act of 1971, as amended (the “Act”) and the Commission’s regulations. 

Specifically, the October 2Td complaint alleges that Tom Udidl-21 candidate in New 

Mexico’s Demociatic primrary eiection for the 3rd Conpressional Distnct--.through Udall for Us 

All Committee amd Timothy I,. Garcia, as treasurer (the ‘‘Udal1 Committee“ or “Committee”) 

received 1,687 contributions that were earrnarked for mon-existent primary election debt, 142 
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days after the primary electiton. The complaint alleges that the improper contributions totaled 

$485,236.81, and specifically names 58 individuals and entities who allegedly gave improper 

contributions. It further allege:; that Udall, through the Udal11 Commitltee, accepted a single 

contribution that was up to 80 1:imes the permissible Federal limit fioni his wife, Jill Z. C o o p ,  

in the fomi of a $30,000 loan on May 22, 1998, and a $50,000 loan on. September 15, 1998; and 

states that one of the loans was not properly reported. 

Afl:er the Udall Committee filed a letter and two amended disclosure reports with the 

Commission which indicated that large amounts of general election contributions had been 

designated as primary election contribution:; due to a cl.erical error, the WNM filed an amended 

complaint in this matter on October 28, 1998. Since the Udall Committee’s amended disclosure 

reports apparently account for nearly the entire $485,236.8 1 in allegedly improper conttjbu:&ions 

mentioneci in the original cimplaint, the amended complaint appears :to drop this larger 

allegation. However, the amended complaint alleges dixit South Bay ‘Voter Registration PAC and 

Susan Bunside, iflj treaswe:r (“SBVR”)-one ofthe co1ntrib)utors named in the IPPNM’s original 

complaint-is not a registered Federal committee, and thus, made an excessive contribution 

when it give $5,000 to the Udhll Comitte.e. The amended complaint also alleges that, 

irrespective of the explanation and amended disclosurc: reports provided to, the Commission by 

the Udall Commiftee on O’ctober 23, 1998, the Committee nonetheless received some post- 

primary election c:onthibution!s in excess of its existing; primary election debt. 
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E B,CTUAI, AND LUSAL ANALlzm 

A. Responses 

The responses to the complaint are divisible into four main seis. First, there is the lJdall 

Committee’s response to the complaint and amended complaint whkh the ~Coconunission received 

on November 30, 1998. The response states the Committee’s belief that by filing amended 

reports on October 23, 1998, it corrected the misreporting of general rzlecti’on contributions: as 

primary oontributions, and ‘‘cured any defects that may have been the: basis of naming individual 

contributors” in the complaint. The response acknowledges that the !630,000 loan --initially 

reported ils having come from Torn Udall and his wife, Jill Cooper-was not properly sham on 

the first page of the Udall Committee’s 19!8 July 15 t&~arterly Report, but points out that the 

amount was otherwise listed on the Detai1c:d Summa:{ at page two, imd on Schedule C ofthe 

report. The response also avers that the $30,000 loan,, and . ~ l  later $50,000 lorn, were improperly 

reported as having been made by Tom Udal1 and Jill Coopix. It asserts th:3t, in fact, the loans 

were made from Tom Udidl’!i half of funds jointly controlled by the candidate and his wife. 

Amendments to the Udall Committee’s I9198 July 15 Quarterly Report, filed to correct the 

misrepoiting of the loan, inre attached to the response. 

/;der reitrerating that a clerical error resulted i n  the reversal of primary and general 

election designations for i3 large number s f  contributions reported on the Udall Committee’s 

1998 Oc,tober 15 Quarterl:y report, the response contends that the rermainhg contributions ma& 

for debt re%irement after the primary election were lawhl, because the debt and obligations 

ZncuKed! for the primary election exceede,d the post-primary contributions made to retire primaq! 

election debt. 
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conlribubion thm South Bay V ~ t e r  Regkaztion PAC. According to the IllMi C o m W s  

.espmse, as S O O ~  as the mor was discovaied, the improper contribution was returned. 

T k  allegedly iolpmper contributicm p k e s  the Smth Bay Voter Registration PAC in a 

szprate c ~ o l y  iiom the other contributim to the Uclssll Comittec:, sime even ifthe Udal! 

&&aee Id slficient primaiy debt to receive the post-primary ~~~~~~ it received far 

prirn;.Y I&%, the SBVR conb-ibution appamtIy would sil l  b e  resulted in a violation of &e 

Act. (See d y s i s ,  infi& SBVR’s respouse does not deny or otherwise contest the atlegasion 

that it mde an innproper contribution ?he response simply states tllap &e argmizapim was 

approaclted by &e Udal1 Committee and asked for a tm&ilbution. I!: lhm rna& a $5,000 

~ n b - i b ~ t i o n  that was 1-r returmed. 

Beyond SSVq some individuals imd commiirtees are namedl in the complaint salely 

k a m e  of the Udail Committee’s clerical enor that resulted in some general election 

contributions being reported as prhary election conrriibutions. 3 le  set of respomcs submitted 

on behalf ofthac persons and committees detail information related to the dates and amounts of 

their contributions-and in some instances provide documeitation--which indicazes that the 

contributions ware not excessive. The remaining set ofcontributocs’ responses generally aver 

that the Udal1 C ~ m m i t t ~  sent a solicitation letter requesting contributiom to retire its primary 

debt and argue that the contributors were not in a position to know whether h fact there was 

primary debt, even-in some cases-after due diligence had been performed. 
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BI. Alpplicable Law 

The Fedeiral Election Campaign Act of 1971, ips amended (”the Act”), specifically 

provides that the contribution limitations shall apply separately with respect to each eiection. 

2 U.S.C. Q M!a( 3)(6). Contributors to candidates are encoumged tal desiipate their contributions 

in writing for particular elections. 1 I C.F.R. Q I IO.l(b)(2)(i). In cases where a contribution is 

not designated in writing ’by the contributor for a particular election, the contribution is 

considered to be in connection with the next election for that Federal office after the contributioin 

is made. 11 C.F R. $ 4  I lO.l(b)(2)(ii) and 110.2(b)(2)(iij. Contributions which are designated 

for a particular election, but made after the date of that election, may only be accepted to the 

extent thie contrilmtions do not exceed a committee’s “net debts out!;tanding” for that election. 

11 C.F.R. $8 110.l(b)(3)(i) and 110.2(b)( 3)(i). Net debt outstanding is calculated as of the day 

of election and means, the total amount of unpaid debt and obligations incurred with respect to 

an election, less the sum of the total available cash on hand to pay those debts and obligations, 

and the total amount owed to the candidate or political committee in the form of credits, refunds 

of depo:;its, returns, or receivables, etc. See 1 1 C.F.R. Q 1 lO.l(b)(3)(ii). Accordingly, if net 

debts outstanding do exist, then as additional funds itre received anti expenditures made, the 

amount of net debts outstanding shall be adjusted. 11 C.F.R. 8 1 lO.l(b)(3)(iii). Conversely, if 

net debts outstanding do not exist after ani election, then a committee may not l a f i l l y  accept 

any post-election contributions for any purpose. Candidates who participate in both the pFim%y 

and genleral elections may pay primary election debts and obligations with funds which represent 

contribiitions made with respect to the general election. 11 C.F.R. Q 1 IO.I(0)(3)(iv). 
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Pimuant to 11 C.F.R. $8 1 lO.l(b)(:$)(i) and 110.2(b)(3)(i), when a treasurer of a 

campaign committee receives post-election contributions in the absence of, or in excess of, net 

debts outstanding, then within ten days of receipt, the treasurer must either deposit the 

contribution or return it to the contributor. Ifdeposited, the treasurer has sixty (60) days fiom the 

date of receipt to obtain a reattribution or redesignation of the contrilbutioii to cure the illegality. 

1 I C.F.R. $4 103.3(b)(3) and 1 lO.l(b). Those contributions not reattributed or redesignated must 

be refimcied to this contributor within sixty (60) days. 11 C.F.R. $ 103.3@)(3). 

Section 1 lO.lO(a) ,allows candidates to make unlimited contributions from personal 

funds. For the purposes of this section, persona(jirru5 includes my assets which, under 

applicable state Law, at the time he or she became a candidate, the candidate had legal right of 

access to or conbol over, and with respect to which the candidate had either (i) legal and rigMiu1 

title, or (ii) an equitable interest. 1 1 C.F.R. Q 110. IO(b)(l)(i) and (ii). A candidate may use a 

portion of assets jointly owned with his or her spouse as personal funds. 

11 C.F.R. 9 110.10@)(2). The portion of the jointly owned assets that shall be considered as 

personal funds ofthe candidate shall be that portion which is the candidate’s share under the 

hmment ( s )  of conveyance or ownership Id. If no specific share is indicated by an ins%smmt 

of conwyance oir ownership. the value of one-half ofthe property used Bdi be considered as 

personal funds of the candidate. Id. 

The Act Icontemplates loans to a political conmmittee as recei,pts which must be reponzed 

pursuant to Section 4340)). See also 11 C.F.R. $ 104.3(a)(4)(iv). While all lioans to a political 

committee must be repofled pursuant to Slection 434(b), some loar,sf are exempted from the 

definition of a “contribution.” Specificallly, a loan of money from BI Statc bank, a federally 
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chartered depository institution or depository institution whase depmits md accounts are iinsured 

by the Federal Deposit Insurance Corporation (FDIC)., the Federal Saivingri and Loan Insurance 

Corporation (FSEIC), or the National Credit Union Administration (IVCUA) is not a contribution 

by the lending institution if such loan is made in accordance with app!icable banking laws and 

regulations and is made in the ordinary course of busiiness. 1 1 C.F.R. 9 lCtO,7( 1 1). 

Corporations and labor organizations are prohibited from making any contribution or 

expenditure in connection with Federal elections. 2 C.S.C. 8 44lb. The Act a h  makes it 

unlawful for any )political committee or federal candidate to receive :such a contribution. Ad. An 

organizalion that does not qualify a a political committee under the Act, which makes 

C0r;trihtions or expenditures, must establish a separale account to which only funds subject Po 

the prohibitions and limitations of the Act shall be deposited, and from which conftiburiofrs, 

exprlimres, and exempted payments shall be made. See I 1  C.F.R. 3 i02.5@)fl)(i). 

No person may make a contribution to a candidate for Federal offce, and his nrtharrized 

campaign committee, in excess of$l,000 per election. 2 U.S.C. 44Ia(aMiWA). The term 

"person' includes cornittees other than rnulsicandisfarc galiticai ccvrnrnilrtees. See 

2 61.S.C. 45 431(11) and 44lafa)(2). Muiticandidape political compn~ltteesl aye politid 

c a d =  which have bpm registered wider Section 433 ofthc Act for a period ofrW f a t s  than 

6 months, which b a ~ e  received contrib~&om from more than 50 gersons, and, a- fbr timy 

Snate politid party orgmimtion, have m;de contribiitiorn~ to 5 or E I O ~  crut t l iae  for Fe&& 

o%ce 2 U.S.C. 5 444Ia(a)[3). Pursuant to 2 U.S.C. 9 44Fa(f), candidsues; and pikiieal 

csrr?min.a are prohibited from knowingly accepting any contribution iru viofation ol: &e 

pOV%Uims Qf %Chn 1 5  
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c., Andy& 

Some contribaors mdl "I .687 contributions" are rnemtiond in &e compbmt: wkty 

became, at one t h e ,  the lidaJ1 Committee was rnisdcenly reparting gamai efedasn 

contribut~ions as prinmy election contributions. 'me Committee sub:vmtfy  

disclosunz reports to correc:tiy report these contributims as general elkction c ~ ~ ~ ~ ~ ~ .  

F h e r ,  informtion providedl by a few of'lhe named contributors. as) weft 3s ~~~~~~ 

records, cEea~ly di:rnonstnte that certain rcnFribulors !rhouId never hive hen. giarties eo &is 

matter, as their ccintributions to the Uciall Committee were IawfuFLy n~i~dc. ITmefrne- this Qst'l;i@pT 

recommends that ~e Commission find no reason to believe: these coimibmors cas &e UMa 

Committee violated the Act with respect to this matter.' 

On the other h d ,  tha Committee 1m-y have wiotated the .Ad in cornelm vcith &le 

allegedly impropw post-pirimary election c:ontributions it received Frrsm &ET ca jtsr 

retire primary debt in 19931. Wlile the Cominec is ;apparemiy E ~ Q C E  thaz many u f h  ~~~~ 

eiection (contributions it received were indeed enoneouslp ctesipatsd on 1 . k  ~~~~~~~~ 

disc1osui.e report as relatirig to the primary election, h e  RF'NM also a m m  to br a~tmml: mkn 

it claims that even after a reattribution of improperfy desigmted ~ Q n ~ ~ ~ ~ ~ ~ "  the ataifd14c 

informalion continues to suggest that the IJddl Cornnittee received som ~~-~~ dlectmn 

I 

Winiford Carlile, Jessica Catto, John Clark, Rosmaria CFark. Marjoiiic En&, fiuzmmz Fiziih. 
Thomas Dee Frasier, Daniel Haft, Phillip H-m, Thonw Keesiizg, dmme 
Kombium, Allari Kurtzman, Robert Mang, Robert MaZtincz Mmha 
Joyce Mlelander-Dayton, N e w  Democratic: Network md Slimon Rosm 
Pierponii, Rudolph Rasin, Marie Ridder, Neil Roolde~ M i c h d  Rosmbeq. 
Schriebw, Carl Sheppard, Susan Simons, Philip Smith, 3 i y  Stein, &. E&@d St 
Transportation P'olitied Education League and Roger D. GriReth. as t x e a m ~ ~ ~  ~~~~ *l'aym~. 
Lee Uddl, Stewart Udail, John Wirth, Stilart Woods, and 'Chades Zemach. 

I- 

lihese respondent.; are Arlene Bergman. Bmie hgman.  Yogi B h j m  El'urts BmQ 
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contributions for the primary election, at a time when Ithere was na exis~iqg pinwry etsfbrn 

debt. 

A review of the Wail Committee's 1998 July I4 @mmeriy Repar% apNj ~~~~1~~ 

suggests hat ,  with the excepti!on of the reported $3Q,OOO loim and an ~ d d ~ ~ ~ ~ n ~ ~  W.SBli .U in 

obligatiolis that appeared in am amendment to the July I5 Qaarterty Report, ;LS of J a m  30, I 

the Committee had retired all outstanding debts or accounts; ptlyabbfe ,from the primary ekr:tim. 

The Committee apparently lawfully retired, outstandirrg primary e%m/ioat debts or xcmm~~ 

payable, other than the reported $34,761.2:5 in obligations, with funds raised in comeftim with 

the upcoming genieral election. See I 1  C.F.R. 9 1 lQ.l(b)(3)(iv). Having dm .w. t k  U&iE 

Cornmittlee could no longer accept post-pri may election ccintribmions in ~txcem of &e 

$34,761 2 5  remaining primary debt. See n4UR 4750 (Harvey Gantt For Semi& Cmpaigr?n 

Committee). However, the Committee's disclosure re:ports; indicate 'tbs;lt d,urinrg &e ~~~~~~ ftf 

1998 the Committee received! primary elec,tion refunds, and additionat cofltributhns to Priiensbuy 

debt that exceeded this armiownt by September 17, 1998, and resulfed in the m e @  rrfnce;x%ive 

contribut,ions by the Committee. See attar:hment 1. As Udlalf for US' AH Committee 

L. Garcia, as treasurer, accepted contributions for primary election debt st, a time when all 

primary (election debts were extinguished, and did noti refund or seek r ~ ~ ~ ~ ~ ~ ~ ? a ~ ~ ~ ~  for athim 

Il:im&y 

contributions; anid, as sevcral of the improper contribittion!r to primary diht were br 

persons or entities that otherwise made thc maximum, allotrvable cont r ib&~~ to tk U&fl 

Committiee's gen,eraI election campaign, this Office aecomn~ecds &it the Commission fid 

reason to believe the Committee violated 2 U.S.C. 4 441a(f). 



With the eitception of the South Bay Voter Reg:istniion PAC, this Bfficc does not 

recommend that the Commiss:ion make reason to believe findings agaunst m y  ofthe m e e l  

contributors who apparently made post-primary contributioins for non-axisticlent Cbr .  

Several of these ccmtributo,rs' responses to the complaint mike it plain that potentid c o m i h m  

were informed by the Committee's solicitstion letter that their contribution was requested ita 

retire oufirtanding primary debt, and they wlied on that: infomation. Apparently. witbut  cas 

to the Committee's books, these contributors had no rrieans to vmiFy the a x u q  o f h  

solicitaticin letter; nor did they have an opportunity to coneid &e improper ~ ~ ~ ~ b ~ i ~ ~ .   me 

made, pursuant to 11 C.F.R. ti 1 10.1 (b)(2). In view ofthese circramsitance!s-with  he exceiptim 

of the SBVR-thi.s Office recommends that the Commission take no action with 

contributors who made po!jt-primary contributions to the U'dd ComirniPtee to retire non-arisev@ 

primary 

Fir the 

Because the SBVR. is not a multicandidate political committee pursuant to the Act,, it a r t  

not make contributions in excess of $1,000 per election to i~ pofitical candidate. See 

2 U.S.C. 5 441a(a)( I)@). Therefore, the !$BVR violaled tile Act's c~ntdrution Iirnita~iow by 

making ai $5,000 contribuf:iorL to the Udal! Committee.. Moreover, fhe urgmizSim is ref&& 

-- 
These resipondents arc: the American Federation of State. Cotmty. ;md ~~~~~p~~ 

Emp1oye:es PAC, George Co!leman, DRIVE Political 'Fund, Valerie 
Giaefke, Don Henley, Sharon Heoiey, Jacqueline Hw:fer, Intemathaai ~ i r ~ ? ~ ~  UP Ell&ctl 
Workers-COPE, William Kilgarlin, Mai-ica Noel, Wendy Ikockefdkr, Lynn U&I. and Gicqh, 
Webster. 

3 

2 U.S.C. 5 43 l(4) [definition of a politica'l committee:]. However. because the e 'dd h m r ~ ~ i t t e z  
solicited the contribution fTom SBVR, anti because the $§,OOO was !38VN.'s only fded 
contribution on record and 
this course of action. 

2 

Fairchild. Brook 

kipparently, the Commission could make a firiding against SBVR pMEUaa2 So 

returned, lhis Ofice does not recommend! d ~ :  C ~ m m i ~ ~ ~ a m  m: 
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with the California Fair Pollitical Practices Commission, and not at alii with, ?he Federal Etation 

Commission. As California law remains uncertain with respect to individual contribution 'llimb. 

but permits PACs to accepl: cclrporate and 1 oboe contributions, the SBVR's $5.0 contribirii8iola to 

the Udall Committee's primary election campaign may haw contained impermissible f i d t s .  &%e 

Service EmpIoyee:i in? '1 Union v. Fair Polikal Practices C~irnni 'PI .  955 F.2d 13 12 (9"' Cir. 

1992), cer? denied, I12 S.Ct. 3056-57; see nko Califoimia Government Cade $9 8S1022($) &(c)., 

and 85305(c)( 1). On the biasis of the foregoing, regardless of whether the Udal1 Comrnitiec ha$ 

outstanding primary debt, the SBVR's $5,000 contribution to the Coimrnittse apparently violated 

the Act. 'Thus, this Ofice recommends tha.t the Corni~~issi~~n find reacjOn to believe the 

Bay Voter Registration PAC imd Susan Burnside, ils tireasurer, violated 

2 U.S.C. @j 441a(,a)( l)(A) anld 441 b in cornection wit11 making this ~~orntribrsrisn. mid the IUMl 

for Us All Committee and Timothy L. Garcia, as treasurer, violated 2 U.S,.C. $9 44laff) and 44Hb 

by receiving it. However, this Ofice also recommends that the Cornimissi:on admonish this 

respondent but take no further action. The contribution at issue is the Qlmt!i fedmi canrriburircrn 

on record for this organiza.tion, the contribution was rcetumi:d, and a :recommmd&ion of take m 

action has been made withi respect to the other responcdents who madk pit-psimt contTibU9iows 

tu retire non-existent primary debt in response to the Udal1 Committee's sali,citatiom. 

Another allegation in the complakt involves the Udall ComniFtee's p%lfporred tecCipt of 

an excesisive coniribution from Jill Coopei: in the fonn Oft'bVO loans, one of which was 

improperly reported. The Committee's response to the complaint, at Exhibit G, provides copies 

of M e d l  Lynch Priority Cash Management Accounl, Statements for May and S q t e m - k  of 

1998. The brokerage margin account reflacted in the sta?e:ments is in thc n m c s  of Torn S. lkWl 
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and Jill Z. Cooper. as joint tenants with rights of survivorship. The sitatmmts ofaccomt show 

that on M8ay 26, 1098, a check in the amount of $3O,OCtO was drawn on the account, and on 

September 17, 1998, a check in the amount of %50,00B was drawn on the xcomt.4 Bath t ima 

the Udal1 Committee was the designated payee. It is these checks to the U&ll Camnnirne which 

the RPNh4 aIIeges resulted in excessive cointributions by Jill Cooper to help h m W ?  Torn Udall: 

and in the instancc: of the $30,000 check, a reporting violation. 

With respect to the allegation that Jill  Cooper loaned or gwmteecl deha some or all of 

the $80,Oi90 in loans the Committee receivled from the joint brokerage wmtmt owned by the 

candidate and his wife, this Office is persuaded on the basil3 of the available evidence &at the 

loans to the Committee were based entirely on Tom Lidall’s halfofasseBjoirPtky contdkd with 

Jill Cooper. The starting 2nd closing portfolio values for the account at issue n April 30, 

1998 and May 29, I998, were 

and September 30, 1998, the starting and closing poitfolio values for thir account were 

respectively; between August 51. 1998 

Thus, it appears that Tom IYdaIl’s share off.he assets in &e ascrount on May 26- 

1998 and September 17,1998-the dates the $30,008 and $50,000 c.hmhr were &awn on ?he 

account, respectively-wiis more than sufficient to gilaran‘tee the pnxeds o f k  Koam. The 

Commitl.ee has provided im explanation and amended its diisclosure rqm% to reffect 

times, Tom Udall-and not Udal1 and his wik-was the sole source of‘dxe loans. b b  thew 

appears to be no persuasive reason in the record to doubt that the fo.ms were, at, least. g ~ ~ ~ t d  

by Tom Udall’s share of assets in the account, this Office recommernds that the Commission k h l  

there is ino reason to beliewe Jill Cooper and the Udal1 for Us AH Committee and E m t h y  L 

af 311 

The complaint in thk matter focuws on the date thrc checks were a.sritten. whereas !he 4 

analysis herein tocuses on the date the checks cleared or were actually dmm against. t k  
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Garcia, as treasurer, violated 2 U.S.C. $5 441a(a)(l)(A) and 44la(f). ri:spectiveiy. in connection 

with the 10;ms made to the Committee. 

However, the Comrnittee may have violated Sections; 44 I b and 434Gb) in connection with 

receiving the loans,. A review ofTom Udall's brokeng,e account statements that fmases on the 

dates the $30,000 and $50,000 checks were drawn-Le., May 26, 1990 and September I?. 

1998-indicates that on those dates the account had c a h  balances of 

respectively. Therefore, there was insufficient cash in the nccomt to cover tlze dollar ~ \ H L ~ ( ~ - T J R ~  of 

the checks on the dates they cleared, thereby resulting in debit cash bdmce:s in the accaun~ OR 

those dates. In fact, the debit cash balances created in 'Fom UCdi's aid 5111 Cavpsn;'sjoint 

brokerage margin iiccowt as a result of the May 26 anti September 17. 119998 r~:m&&?~ wiffc 

respectively. These debit baImces wee ,  in r fk t .  lams by Xlm-itl 

Lynch to the Committee through candidate Udall. See 2 U.S.C. 8 432(e)(fo. 

The Ai3 exempts only locam feom State bmb, Fedml!y chartered &epmitm'y ~~~~~~~~. 

and institutions with deposits insured by the FDIC, FSLIC, or NCTIA fwrn &e &ni?im ola  

contribution found in 2 U.S.C. 5 431(8)(A)(i). See 2 U.S.C. ~ ~ ~ ~ $ ~ ~ ) ~ ~ ~ ~ ~ a r n d  

1 I C.F.R. 5 100.7i( I I). Since it is only in tkis context rim eke Conmissinn's rkqpkkm 51:sk 

that overdrafts made on a checking or savings account may not k considered a cmaiba%ir: 'Q 

&e bank or institution when ceItain conditions are m~%. it fiiflatvs tf.af Pn O C ~  CO~E%T~& 

overdrafts mst i : ~  a contribution by the institution which advmcm I@& h~&. fd. 5~ u i s , . ~  

MUR 

written against Tom Ud&'s $;hare of brokcmgs %sets WLT~ pr&&kd C6~IM&.I!I$>RS t a u  TAL: 

3499 (Barnard). Thus. the debit bdmces rtz;u:btirg f r ~ m  ~ - z r ~ k ~ k ~  
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Committee by Merrill Lynch,, in violation of 2 IJSC. 944lR. According8y. &as O f k e  

recommend:: that the Commission find reason to believe that Udal1 for Us Ads CommtSce mid 

Timothy L. Garcia, :IS treasurer, violated 2 U.S.C. 4 44110. As for the cmdi&te, k Ikm 

the terms of the corprorate loans and wrote the checks that deew &e Emit flllbbs. 

personal securities guaranteed tlie loans, this Office recommends that tlk ~~~~~~~~ 

reason to believe that Tom Udalll violated 2 IJSC. 5 44 I b. See. e . ~ . .  hBUR 

bizawe Ibis 

. .!~ 2 1 :  . .  ... _. . . .  . .  ~. 
i .- . .. 
i . i  . . .  . .. . .. 

.. 
?-, 

- .  ~. . . :  . . .  ... 

9340 ~ ~ W ~ E ~ ~ ~ ~ ~ A ~ ~  

liable for accepting prohibited c:o&butions from coslpo:ratiorn whcrc hie was dw ~~~~~. 
Nothing in the evideince suggests that Menill Lyneh &mew sl’lCLuld have 

Tom Udal1 was taking loans against his brokerage account to’ dinance his candidacy fir f e h d  

office, and this Office notes that brokerage rnaegin accounts ;me set up SXR &a an S P E E I ) ~  

holder is able to write overdrafls up to predeltermined limits without c;we-by-case appmva8. Ba 

addition, Memll Lynch has not been notified as a respondent in this aiafter. ~~~~~~~” &is 

OGce makes no recommenidation with respect to it. 

As already noted, the Udal1 Committee may also have viofztdl Segrion 4340.7) in 

connection with receiving the loans from Menill Lynch. The cornpikiint a k g e s  

Committee failed to list the $30,000 loan 011 the first page dib 1998 July 45 Quw%%~ R r F  ia 

5 In MUR 
believe retmonamendation with respect to the Committecs’ violation oft U.S.C. Q -Ulb--i.c:.. @i 

receiving ithe brokerage loans---it voted to “Bake no action at this h e ’ ’  %itA 
Office’s recommendations that it find reason to believe the Itrrokmges also v i o W  Sectinn 
441b. 
brokerages. See 

3409, while the Commission adopted the CZenaal Cousrs~[“s r~m81Zxr 

ta  this 

this Oftice did not siibsequentty seek a Commilssion fidmg agaim?. &e 

General Counsel’s Reporl in MUR 3459, dared December 3. 1993. ag pge  2 srad footrwtc 3. 
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the space deslignated for debts and obligations owed by the Committee. Eva;  t h t ~ g h  ahk 

information is provided on pa,ge 2 of the report h e r e  the 3mOmt is shavwn ipJi B 1~ 

guaranteed by the candidate, the $30,000 10x1 was no! hrlhm itemized on odw: repon 

C as a candidate loan until the Cmn.mittee filed an amendment to the I998 .My 15 

Report on O’ctober 23, 1998. The Committee’s failure to put the loan information in =Pa gi!;im 

where it was. required apparently compromised the utility of the disebsim ~~~, as ~t~~~~~~~ 

involves reowding important,, specific information. The utility of the Cornmiartee’e’s E*$ dacP&m 

15 Quarterly Report was also compromised because the 43mmittee Inccmlly 

general election conl~bution!; mi having been made for the primary eiec~m. F h ,  the 

analysis of the loans, supra, suggests that poitions of the $30,1100 and ~ , S ~ ~ ~ ~  lrinns sb&d ‘ b - c  

been reported as originating lkoin Menill Lynch and not candidate Udal!. h ii@ o f t h  

problems with the Committele’s reporting Qf :its financial activity, this Office. ~~~ &a! 

the Commision find reason to believe that the Udal1 for Us AI1 CommEttez ;md Tm&y t. 

Garcia, as treasurer, violated 2 1J.S.C. Q 434(b). 

111. DISCUSSION OF C1QNCIL1ATIOlN 
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I .  Find reason to believe that the Udiill for Us All Cornitfee a d  Tima&y 1.. G x c k r  LB 
treasurer, violated 2 U.S.C. 95 434(b), 441a(f), and! 441b. 

2. Find reascon to believe that Tom Wall violatad 2 G1.S.C. 8 4rBlb. 

3. Find reason to believe that the South Bay 'Voter &:gi~itMtioa, PAC 
Ehmside., as treasurer, violated 2 1J.S.C. $3 441ra<ai)(l)(A) LIK! MEb, ks& take EO 
f d e r  action and close the file as FQ this respondent. 

4. Find no reason to bellieve that Jill Cooper viotatcd 2 U.S.C. $j 4 ~ ~ ~ a ~ ~ ~ ~ ~ ~  ,d 
dose the file as tal this respondent. 

5. Find no i e a s ~ n  to bdlieve that Arl'ene Eeegrnm, Bmie 
I3oyd, Winiford Carlile, Jessica Catto, John Clark, RQS 
Suzanne Fisher, Illomas Dee Fraier, Daniel Haft,, Phillip E f m m  
IKeesing, Jerome lKess!er, Helen Kornblurn, Alim Karrtamo, Rd 
IMartinez;? Marshal Mason, Susan I\ilc@reevy, foycs:. ~ e ~ ~ ~ ~ ~ - ~ ~ ~ ~  
Demoemtic Nemork and Simon IRosenberg, as t~sarrm,  E&&$ PS 
:Rash, Marie Ridider, Neil Rolde, Michael Rosenbmg, lpsjpa&3 %ilI 
Schrieber, Carl Sheppard, Sus.m Simons. Philip Smith, J a y  Stein, D?E. ~~~~ 

Steinberg, Transpoflation Politicih Educaticrrt Leqgue a d  R:age~ D. C&iE&, m 
treasurer, Michael Traynor, Lee Ildail, §teewilt? U d d ,  John 
Charles Zemach ,violated the Act with reqxc3 ta this m;fa9w 
these respondent!;. 
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6. Take no action with respect to the American Federation of SQte. Corortg. and 
hliunicipal Employees PAC, Geoq;e Coleman, DRlVE Political Fund. V a b k  d a m  
F airchild, Brook Cilaefke, Don Herrlley, Sharon I-lenley, ~~~~~~~~ Wogfer, 
International Brotherhood of Electrical Workers-COPE. Wifliam 1Milgiirlin. M~aion 
Noel, Wendy Rockefeller, Lynn Udal], and Georgia WcbScr, apld c h c  &e fife as (ar 

these respondents. 

7. Enter into conciliation with Tom Udal1 and the Udal1 for U s  Ail C'onrnitl~c~ a d  
Timothy L. Garcia, as treasurer, piior to a finding ofprobabk cauw to lxiieve. 

8. Approve the attached Factual and Legal Analyses (2) and Coxiliififion Agmw-. 

9. Approve the appropriate letters. 

Lawrence M. Noble 
Genseml Counsel 

I Attachment:;: 
1. Chiwt showing running tally of primzuy debvexcessive cantribirtiom. 
2. Factual and Legal Analyses (2). 
3. Coiiciliatiorr Agreemenlt. 
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FEDERAL ELECTION COMMISSION 
I Washingtoni, DC 20463 

MEMORANDUh? 

TO: L4WRENCE M. NOBLE 
GENERAL COUNSEL 

FROM MARY W. DOVWENE'SHE FEREBEEYlME 
COMMISSION SECRETARY 

DATE: JUNE 25,1999 

SUBJEC:T: MUR 4830 & 4845 - General Counsel's Repoft 
dated June 21, 19!39. 

The abovei-captioned documemt wes circulated tio the Comrntssim 

on Tuesdav. Julne 22,1999. 

Ot)jection(s) have been received from the Comffii~iciner[s) 88 

indicated by the name(s) checked below: 

xxx Cornmissioner EICott - 
Cornmissioner Marson - xxx 

Cornmissioner McDanald - 
Coinmissioner Sandstrom - xxx 
Cornmissioner Thomas - xxx 

Coinmissioner Wold - 

This matter will be placed on the meeting agenda for 

Tuesday. Julv 13.199g Please ncltify us who will represent your Oivision 

before the Com,mission on this matter 


